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STATEMENT OF THE | SSUE

Whet her the proposed decision of the Departnent of Children
and Fami |y Services to award the contract for Florida Assertive
Community Treatnment (FACT) Prograns in District 4 as set forth in
RFP No. O01HO2FP5, to Psychot herapeutic Services of Florida, Inc.,
is contrary to the Agency's governing statutes, the Agency's
rules or policies, or the specifications of the RFP?

PRELI M NARY STATEMENT

On or about February 18, 2002, the Departnent of Children
and Fam |y Services (DCF) issued a Request for Proposals
No. O01HO2FP5 for FACT Programs for persons with severe and
persistent nmental illnesses for DCF's Districts 4, 7, and 11.
Petitioner, Mental Health Resource Center, Inc. (MHRC), responded
to the RFP for the proposed programin District 4.

On April 16, 2002, DCF posted the results of its evaluation
commttee in a docunent entitled "Proposal Tabul ati on" which
i ndi cated that Psychot herapeutic Services, Inc. received the
hi ghest score and that Petitioner received the second hi ghest
score of the proposals evaluated for District 4.

On April 17, 2002, MHRC filed a Notice of Intent to Protest

DCF' s i ntended acti on.



On May 9, 2002, MHRC filed an Amended Petition to Protest
Departnment Action and for Referral to the Division of
Adm ni strative Hearings (DOAH). The case was referred to DOAH on
or about May 16, 2002. A related case involving the same RFP was
al so forwarded to DOAH on May 16, 2002. On May 17, 2002, the

under si gned, sua sponte, issued an Order of Consolidation

consolidating this case with DOAH Case No. 02-1999BID and a
formal hearing was schedul ed for June 13, 2002.

On May 21, 2002, Psychot herapeutic Services of Florida,

Inc., filed a Petition to Intervene in the protest involving RFP
No. O01HO2FP5 for DCF District 4. The Mtion to Intervene was
gr ant ed.

Petitioner filed an unopposed Mdtion to Sever from Case
No. 02-1999BID. On May 29, 2002, the Mdtion to Sever was granted
and an Anended Notice of Hearing was issued scheduling the
hearing for June 17 and 18, 2002.

On June 11, 2002, Petitioner filed an Anmended Mdtion to
Amend Petition to Protest Department Action with a proposed
Second Anended Petition to Protest Departnent Action and Referral
to the Division of Adm nistrative Hearings. Respondent and
I ntervenor filed objections to the Motion to Amend Petition. The
nmotion was granted in part and denied in part.

The Second Amended Petition to Protest alleged the foll ow ng

di sputed issues of material fact:



(a) Wether the PSFI proposal deviates
materially fromthe ternms, conditions and
specifications set forth in the subject RFP
(RFP No. O1HO2FP5).

(b) Whether the proposal submtted by PSFI
contains material msstatenents of facts.

(c) VWether PSFI's proposal is in fact the
nost advant ageous to the Departnent of
Children and Famlies, the State of Florida,
District 4 and individuals served.

(d) Wether the Evaluation Conmttee
performed its duties in an objective and fair
manner, consistent with the nethodol ogy
specified in the RFP.

(e) Wiether the Evaluation Committee nenbers
had the necessary experience and know edge to
fairly evaluate the proposals.

(f) Wether the Departnment's intended award
to PSFI is contrary to the Departnent's
governing statutes, rules, policies, and
specifications set forth in the RFP.

(g) VWiether MHRC s proposal is the npst
advant ageous to the State.

(h) Whether the Departnment's intended award
of the contract to PSFI is clearly erroneous,
contrary to conpetition, arbitrary or

caprici ous.

The parties filed a Prehearing Stipulation. Intervenor
filed a Motion in Limne which was denied. At hearing,
Petitioner presented the testinony of Stephen Poole, Tinothy
Giffith, Luther Cox, and Robert Sonmers, and the deposition
testinony of Phyllis Hol der, Robert Mles, Cheryl Fordyce and

Barbara Johanni ngsnei er. Petitioner's Exhibits nunbered 1



t hrough 24 were admitted into evidence. Respondent did not
present any w tnesses. Respondent's Exhibit nunbered 1 was
admtted into evidence. Petitioner's request for officia
recognition was withdrawn during the hearing. Intervenor
presented the testinony of Randall Cooper and Richard Warfel.
I ntervenor's Exhibits nunbered 1 through 7 were admtted into
evi dence.

A Transcript of the hearing, consisting of four volunes, was
filed on August 5, 2002. The parties filed a Joint Request for
Additional Tinme to file Proposed Recomended Order which was
granted. The parties tinely filed Proposed Reconmended Orders
whi ch have been considered in the preparation of this Recommended
O der .

FI NDI NGS OF FACT

Backgr ound

1. On or about February 18, 2002, DCF issued RFP No.
01HO2FP5 for the inplenentation of Florida Assertive Comunity
Treatment (FACT) Prograns for persons with severe and persi stent
mental illnesses in DCF Districts 4, 7, and 11. The review in
this case is limted to DCF' s proposal to award a FACT contract
in District 4. Four vendors submtted proposals for District 4,

i ncluding Petitioner and I ntervenor.



2. Section 5.2 of the RFP requires that each proposa
include a title page as page two of the proposal and include the
RFP nunber; title of proposal; prospective offeror's nane;
organi zation to which the proposal is submtted; name, title,
phone nunber and address of person who can respond to inquiries
regardi ng the proposal; and nane of project director, if known.

3. The proposal submtted by Intervenor contained a title
page identifying the offeror as Psychot herapeutic Services of
Florida, Inc., with a mailing address in Chesterfield, Mryland.
Further, every page of Intervenor's proposal had the name
Psychot herapeutic Services of Florida, Inc., printed on the
bottom | eft corner.

4. Section 6.1 of the RFP describes two phases of DCF' s
review of the proposals. The first is an initial screening of
all proposals for what the RFP describes as "Fatal Criteria.”
The second is the qualitative review of each proposal using
criteria set out in the RFP by an eval uation team

Fatal Criteria

5. Section 5.4 of the RFP reads as foll ows:

5.4 RESPONSE TO I NI TI AL SCREENI NG
REQUI REMENTS

The initial screening requirenents are

descri bed as FATAL CRITERI A on the RFP Rating
Sheet (see section 6.1). Failure to conply
with all initial screening requirenments wll

render a proposal non-responsive and



ineligible for further evaluations. The
fatal criteria are:

a). Was the proposal received by the date,
time and | ocation as specified in the Request
for Proposal (section 2.4)?

b). Was one (1) original and eight (8)
copi es of the proposal submtted and seal ed
separately? (section 5.12)?

c). Did the provider include a Proposa
Guar antee payable to the departnent in the
amount of $1,000.00 (section 2.11)?

d). D d the application include the signed
State of Florida Request for Proposal
Contractual Services Acknow edgenent Form
PUR 7033 for each proposal submtted?

e). Didthe provider submt the Notice of
Intent to Submt form contained in Appendix 2
by the required due date?

f). D d the provider register and attend the
of feror's conference?

g). D d the proposal include the signed
Certification Regardi ng Debarnent,
Suspension, Ineligibility and Voluntary
Excl usi on Contracts/ Subcontracts (Appendi X
6)?

h). D d the proposal include the signed
St at enent of No I nvol venent (Appendi x 7)?

i). Didthe proposal include the signed
Acceptance of Contract Terms and Conditions
indicating that the offeror agrees to al
departnent requirenents, terns and conditions
in the Request for Proposal and in the
Departnent's Standard Contract (Appendix 8)7?

. Did the proposal include a signed

i)
| obbyi ng form (Appendi x 9)?




k). D d the proposal include an audited
financial statenent for fiscal years 1999-
2000 and 2000- 20017?

). D d the proposal include a certification
of the offeror's good standing (Appendix 1)?

m. D dthe proposal contain evidence the
mninmumstaffing levels in section 3.11 w il
be hired and enpl oyed?

n). D d the proposal contain a signed
Certification of a Drug-Free Wrkpl ace
program ( Appendi x 10)?

o). Did the proposal contain a certification
regarding electronic mailing capability as
referenced in section 3.20 (Appendix 5)7?
(enmphasi s in original)

6. Section 6.1 of the RFP includes a Fatal Criteria rating

sheet requiring "yes" or "no" responses by the reviewer, which
i ncl uded, anong ot her provisions, the foll ow ng:

4. Did the proposal include a signed Form
PUR 70337

11. D d the proposal include independent
audi ted financial statement froma CPA firm
for fiscal years 1999- 2000 and 2000-20017

Form PUR 7033

7. Section 5.1 of the RFP, entitled, STATE OF FLORI DA
REQUEST FOR PROPOSAL CONTRACTUAL SERVI CES ACKNOW.EDGVENT FORM
PUR 7033, requires proposers to nanually sign an original Form
7033 on the appropriate signature line. The signed form 7033

nmust appear as the first page of the proposal. Form PUR 7033 is



not a form generated by DCF but is generated by the Departnent of
Managenent Services. The RFP did not set forth any fatal
criteria in connection with this formother than it be signed.

8. The proposal of Intervenor, PSFI, contained form PUR
7033 with the signature of its Chief Executive Oficer, D. Cherry
Jones, within the signature bl ock designated as "authorized
si gnature.”

9. The nane Psychot herapeutic Services appears on
Intervenor's form 7033 in the block entitled "vendor nanme." The
address which appears in the bl ock designated as "vendor's
mai | i ng address” on Intervenor's form PUR 7033 is the sane
mai | i ng address in Chesterfield, Maryland, that appears on the
title page of Intervenor's proposal. The block designated on as
"state purchasing subsystem (SPURS) vendor nunber” on
Intervenor's form PUR 7033 is bl ank.

10. In conpleting the RFP forns designated as Appendi x 1,
O feror Certification of Good Standing; Appendix 5, Certification
of Electronic Mail Capability; Appendix 7, Statement of No
| nvol venment ; Appendi x 8, Acceptance of Contract Terns and
Condi ti ons; and Appendi x 10, Certification of a Drug-Free
Wor kpl ace Program Psychot herapeutic Services appears in the
bl ank designated for the nanme of the vendor or offeror. These

appendi ces were all signed by D. Cherry Jones.



11. Petitioner contends that the use by Intervenor of
Psychot herapeutic Services or other shortened version of its full
name i nstead of Psychot herapeutic Services of Florida, Inc., on
Form PUR 7033 and the required appendi ces renders Intervenor's
proposal non-responsive, creates confusion as to what entity was
responding to the RFP, is msleading and, therefore, is contrary
to conpetition. Petitioner notes that the Proposal Tabul ation
prepared by DCF referenced I ntervenor as Psychot herapeutic
Services, Inc., rather then Psychot herapeutic Services of
Fl orida, Inc.

12. In Appendix 8 to Intervenor's proposal, the corporate
docunents fromthe Florida Departnent of State were for
Psychot her apeuti c Services of Florida, Inc.

13. As to the SPURS vendor nunber, the RFP did not require
t he provision of a vendor nunber on the PUR 7033 as a prelimnary
screeni ng requirenent of fatal criteria. The RFP does not
contain a requirenent that a proposer have an existing SPURS
vendor nunber. According to M. Poole, there were no
restrictions on who could submt a proposal. |In response to a
witten inquiry, which asked whether |ocal nental health agencies
be given preference in the bidding process over out of state

conpani es, DCF responded:

10



No. W want as many entities as possible
to conpete for these teans. The conpetition
is fair and open to all who neet the
requi rements outlined in the RFP
14. Thus, DCF encouraged all interested providers to submt
proposal s, not just those who had previously contracted with DCF
Accordingly, an offeror may not have an existing vendor nunber
when submitting a proposal. Although Intervenor had previously
contracted with DCF, the vendor nunber was not a specified
requi rement of the RFP
15. Tinothy Giffith is Deputy Executive Director of
Psychot her apeuti c Services of Florida, Inc. M. Giffith
descri bes their use of Psychotherapeutic Services as simlar to
the use of a trademark or servicemark. The parent conpany of all
Psychot her apeutic Services affiliates, including
Psychot herapeutic Services of Florida, Inc., is Associated
Service Specialists, Inc. The relationship between Psycho-
t herapeutic Services of Florida, Inc., and Associ ated Service
Specialists, Inc., as well as other affiliates, was set forth in
sufficient detail in Intervenor's proposal.
16. O her than the assertions of Petitioner's President and
Chi ef Executive Oficer, Robert Sommers, as to his perception,
there is no evidence that anyone in DCF or its evaluators were

confused as to what entity was identified in the proposa

submtted by Intervenor.

11



17. Stephen Poole is a Senior Managenent Analyst Il with

DCF, and is the procurenent manager for the RFP. According to
M. Poole, DCF | ooks within a proposal for the identity of the
proposer on the title or cover page of the proposal. There was
never any confusion in his mnd as to what entity was naking the
offer to DCF. He understood Psychot herapeutic Services to be a
"tradenane."” \Wen asked what entity he was tal ki ng about when he
refers to Psychot herapeutic Services, he replied:

" mtal ki ng about Psychot herapeutic Servi ces,

Psychot her apeutic Services of Florida, or

Psychot her apeuti c Services, Inc. To ne, they

are one in the sane. W have been under

contract wth Psychotherapeutic Services of
Fl orida for other progranms, FACT prograns.

And |, early on, got accustoned, as a matter
of conveni ence and expedi ency, to refer to
t hem as PSI

18. Consistent with his testinony, M. Poole's reference to
Psychot her apeutic Services, Inc., on the bid tabul ati on sheet was
sinmply shorthand for Psychot herapeutic Services of Florida, Inc.
Simlarly, the bid tabulation sheet references Petitioner as
Mental Heal th Resource Center even though it's full name is
Mental Health Resource Center, Inc.

19. There is no evidence that the evaluators were confused
or msled as to Intervenor's identity or corporate affiliations.
Eval uat or Robert Ml es was not confused and consi dered

Psychot her apeuti ¢ Servi ces and Psychot herapeutic Services of

12



Florida, Inc. to be one and the sane. Evaluator Jan Hol der was
not confused as to Intervenor's identity:

Q And we have been calling that conpany

alternatively Psychot herapeutic and sever al

ot her shortened versions of the nanme. Has

that created any confusion in your mnd as to

what entity we're tal ki ng about ?

A No.

20. Petitioner's assertion that Intervenor's proposal was

non-responsive as a result of the use of an abbreviated form of

Intervenor's nane i s not supported by the above findings.

Fi nanci al Statenents

21. Petitioner asserts that Intervenor failed to neet the
requirement set forth in Section 5.4k of the RFP, and referenced
in paragraph 11 of the Fatal Criteria checklist, that proposers
i ncl ude i ndependent audited financial statenments for fiscal years
1999- 2000 and 2000-2001. The RFP did not provide any definition,
standard, guidelines or nandatory requirenment for the format or
content of financial statenents, audits, or audited financial
statenents. The RFP sinply required that they be included.

22. Intervenor's proposal contained audited financi al
statenents for fiscal years 1999-2000 and 2000- 2001.
| ntervenor's 2000- 2001 audited financial statenments consisted of
an i ndependent auditor's report from Nardone, Pridgeon & Conpany,
P.A , Certified Public Accountants, dated August 10, 2001,

bal ance sheets; statenents of cash flow, statenents of operations

13



and retained earnings (deficit); and personnel and operating
expenses. However, four pages, consisting of the Notes to
Fi nancial Statenments, were omtted. There is no dispute
regarding the contents of the audited financial statenments for
1999- 2000 subm tted by Intervenor
23. The independent auditor's report for fiscal years 2000-

2001 stated in pertinent part:

We have audited the acconpanyi ng bal ance

sheets of Psychot herapeutic Services of

Florida, Inc. as of June 30, 2001 and 2000,

and the rel ated statenents of operations and

retai ned earnings (deficit) and cash flows
for the years then ended. . . . |In our

opi nion, the financial statenents referred to
above present fairly, in all material
respects, the financial position of

Psychot herapeutic Services of Florida, Inc.
as of June 30, 2001 and 2000. . . . W
conducted our audits to forman opinion on

t he 2001 and 2000 basic financial statenents
taken as a whol e.

24. Luther Cox is a certified public accountant and has
expertise in accounting, financial statenents, and generally
accepted accounting principles relative to financial statenents.
It is M. Cox's opinion that the notes to financial statenents
are a required elenment of an audited financial statenent.
According to M. Cox, notes to financial statements explain the
financial statements to the reader and are, according to

general |y accepted accounting principals, an essential conponent

to an i ndependent audited financial statenent. M. Cox

14



acknow edged, however, that there was no negative information

whi ch shoul d have been disclosed in the subject auditor's opinion
letter and that the letter was a "clean opinion," neaning that no
adverse financial information was known to the auditors which

ot herwi se woul d have been required to be reported.

25. Martin Kurtz is also a certified public accountant. He
acknow edged that the om ssion of the notes is not consistent
with the standards of the practice of accountancy in Florida.
However, he was of the opinion that, based upon the way the

i ndependent auditor's opinion letter is witten, the letter

relates to a full set of financial statenents. "They may not
have all been presented in the proposal. But there was a full
set of audited financial statenments.” Thus, the auditor's clean

opinion letter included a review of the notes.

26. According to M. Kurtz, the text of Intervenor's
proposal contains nore information about the relationship between
t he parent conpany and Psychot herapeutic Services of Florida,
Inc., than the notes to the financial statenents.

27. Wth the above-conpeting opinions by certified public
accountants, it is appropriate to exam ne the agency's use of the
audited financial statements in its review of the proposals.

28. According to M. Poole, the requirenent to have the
proposal s contain independently audited financial statenents was

to assure DCF that the offeror possessed sufficient financial

15



sophi stication and organi zati onal capacity to performa FACT
contract. In reviewing conpliance with the requirenent for an
audi ted financial statement, DCF reviewed the subm ssion to
determ ne whether or not it had a | etterhead from an i ndependent
audi tor and whether there were financial statenents. The

subm tted financial statenents were not reviewed by a certified
public accountant of DCF. According to M. Poole, DCF was

| ooki ng generally for the "strength, adm nistratively of the

offeror. If it had the I evel of managenent expertise to be able
to performa contract in that anount of noney of a million
doll ars."

29. The independent auditor's letter represents that
| nvervenor's financial statenents for fiscal years 2000- 2001 were
i ndeed audited. Petitioner's assertion that Intervenor's
proposal is non-responsive because of the om ssion of the notes
to the financial statenments is not supported by the above
findi ngs.

30. In further support for its assertion that Intervenor's
om ssion of the notes to the financial statenments renders
I ntervenor's proposal non-responsive, Petitioner asserts that the
requirement for the inclusion of audited financial statenents was
not only considered within the fatal criteria of the RFP, but
al so was a "key consideration” for scoring criterion 36 of the

RFP.

16



31. Oganizational capacity is set forth in section 5.5(4)
of the RFP which states in pertinent part:

To assist in the determ nation of the

of feror's organi zati onal capacity, please
provide, as part of this section, the
fol | owi ng:

4. A copy of the financial statenments or
audits for state fiscal years 1999- 2000 and
2000- 2001.

6. Evidence that the offeror has net its
financial obligations in a tinely and

consi stent manner w thout the need to incur
loans or a line of credit to routinely neet
its expenses. (enphasis in original)

32. Section 6.3.6 of the RFP contains certain criteria for
t he evaluators to score with regard to the organizationa
capacity of the proposers. Criterion 36 reads as foll ows:

36. What evidence did the proposal provide
that the offeror has not had to obtain | oans
or aline of credit to routinely neet its
financial obligations and expenses in a
timely and consistent nmanner as referenced in
section 5.5(4)?

Key consi derations for scoring:
Its independently audited financial
statenents for fiscal years 1999-2000 and
2000- 2001 support response.
O feror's independently audited financi al
statenents for the |ast two years give
evidence of ability to start a new program
wi t hout benefit of start-up funds. (enphasis
in original)
33. Each of the evaluation criteria contained references to

key considerations for scoring. The key considerations were to

17



assi st the evaluators in assessing the nmerits of the proposal.

In evaluating criterion 36 pertaining to lines of credit, it was
the role of the individual evaluator to interpret the degree of
routine reliance and assign accordingly a particular score from
zero to three. Intervenor directly addressed | oans and |ines of
credit in the text of its proposal in response to criterion 36.
As with the other criteria, evaluators could score this criterion
fromzero to three. The Departnent deferred to the eval uators
regarding how they interpreted offerors' responses to the

requi rements of 5.5(4). Thus, the om ssion of the auditor's
notes in regard to criterion 36 goes to the weight of the
information in the proposal, not whether fatal criteria were net.

Eval uati on Committee Process

34. At the outset, all evaluators were to neet in

Tal | ahassee to receive copies of the proposals they were to score
at an initial neeting of the evaluators. One of the eval uators,
M. Costlow, became ill before he arrived in Tallahassee to
attend this neeting. M. Holder, the District 4 substitute for
M. Costlow, did not attend the neeting and did not receive her
copi es of the proposals she was assigned to score until April 12,
2002. The rest of the evaluators received their copies on

April 9, 2002, as scheduled. Petitioner alleges that Ms. Hol der

had insufficient time to review the three proposals for District

18



4. According to Ms. Hol der, however, she did have sufficient
time to adequately review them

35. At the initial neeting of evaluators on April 9, 2002,
St ephen Pool e, the Departnent's procurenment nmanager for this RFP,
gave all the evaluators except Ms. Holder instructions as to how
the evaluati on was to be acconplished. M. Hol der was not
present at that neeting because she had not yet been appointed to
serve in M. Costlow s place. Because of Ms. Hol der's absence
fromthis initial neeting, Petitioner alleges that she was
unqualified to acconplish the task of eval uation having m ssed
Pool e's instructions, therefore rendering her scoring of its
proposal not fair and contrary to the agency's procedures.

36. However, M. Poole gave Ms. Hol der instructions over
t he tel ephone and those instructions were essentially the sane as
t hose given to the other evaluators. M. Hol der was experienced
in evaluating proposals and was not a novice to the process.
Nevert hel ess, she was given M. Poole's hone tel ephone nunber and
told to contact himif any questions should arise. M. Holder
was only required to evaluate the three proposals which pertained
to District 4, not all of the proposals for all three districts
covered by the RFP

37. Petitioner also alleged that Ms. Hol der was not
qualified by trai ning or experience to serve of the eval uation

team During Ms. Holder's twenty-year tenure with the Al cohol,
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Drug Abuse and Mental Health Program O fice, she served as an

eval uator between 15 and 20 tinmes for RFP's for Mental Health and
Subst ance Abuse. Ms. Hol der was the programdirector for Mental
Heal t h and Substance progranms in District 4, with responsibility
for devel opi ng contracts for substance abuse and nental services
for adults and children. She is famliar wth the PACT manual

and the nodel devel oped by the National Association for the
Mentally Ill. She has a bachelor's degree in psychol ogy and

soci ology and a master's degree in rehabilitative counseling from
the University of Florida.

38. The only evidence offered by Petitioner that Ms. Hol der
was not conpetent to perform her duties as an eval uator was
testinmony by M. Sommers, Petitioner's president and chi ef
executive officer, that she does not answer her tel ephone
nmessages as pronptly as he would wi sh; that she did not
correspond with himas quickly as he wanted her to; and other
simlar pronptness issues.

39. Richard Warfel is a fornmer DCF enpl oyee with extensive
experience in the area of nmental health services in District 4.
He has been personally acquainted with Ms. Holder for many years
and did not have any reason to question Ms. Hol der's conpetence

to performher duties.
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40. The evi dence does not support Petitioner's assertion
that Ms. Hol der was unqualified to be an eval uator or was not
sufficiently prepared to conduct the eval uation.

41. Petitioner contends that the evaluation commttee did
not performits duties in an objective and fair nmanner consi stent
with the Rating Methodol ogy specified in Section 6.3 of the RFP
Specifically, the nenbers of the evaluation comnmttee revi ened
t he proposals for each of the three districts in random order and
did not conpare conpeting proposals to one another w thin each
district.

42. The nenbers of the Evaluation Commttee were given
specific instruction by M. Poole as to how to conduct the
eval uation. The evaluators were not required to go through each
district's proposals before going through another, and they were
to consider the RFP as the beginning and the ending of the
universe in terms of the proposal. The evaluators were to read
t he proposal s i ndependently from one another and were to select a
proposal at random and to score it based upon that proposal
al one. They were not to conpare one proposal to another, but
evaluate a proposal on its own nerit.

43. There was no substantial or material evidence presented
by Petitioner to show that any of the nenbers of the eval uation

committee's review of the various proposals was not done in an
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obj ective and fair manner consistent with the RFP and the
instructions given to themby M. Poole. V

CONCLUSI ONS OF LAW

44. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter in this case
pursuant to Sections 120.569, and 120.57(1) and (3), Florida
St at ut es.

45. The burden of proof resides with Petitioner. See
Section 120.57(3)(f), Florida Statutes.

46. The underlying findings of fact in this case are based
on a preponderance of the evidence. Section 120.57(1)(j),
Florida Statutes. The standard of proof is whether the proposed
agency action was clearly erroneous, contrary to conpetition,
arbitrary, or capricious. Section 120.57(3)(f), Florida
St at ut es.

47. The de novo proceeding in this case was conducted to
exam ne DCF' s proposed action in an attenpt to determ ne whet her
that action is contrary to the agency’ s governing statutes, the
agency's rules or policies, or the RFP specifications. See

Section 120.57(3)(f), Florida Statutes, and State Contracting and

Engi neering Corporation v. Departnent of Transportation, 709 So.

2d 607 (Fla. 1st DCA 1998).
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48. Section 2.9 of the RFP states that DCF reserves the
right to waive mnor irregularities when to do so would be in the
best interest of the State of Florida. That section defines a
mnor irregularity as a variation fromthe RFP terns and
condi ti ons which does not affect the price of the proposal, or
gi ve the prospective offeror an advantage or benefit not enjoyed
by ot her prospective applicants, or does not adversely inpact the

interests of DCF. See also Harry Pepper & Associates, Inc. v.

Cty of Cape Coral, 352 So. 2d 1190, 1193 (Fla. 2nd DCA 1977).

49. A "responsive offeror” is a person who has submtted a
proposal which conforns in all material respects to an invitation
to bid or a request for proposals. Section 287.012(17), Florida
Statutes (2001).

50. Intervenor's proposal conforns in all material respects
to the RFP. Intervenor's use of less than its full nanme did not
cause any confusion with DCF staff or the evaluators. Wen
readi ng I ntervenor's proposal, the identity of the offeror was
not in doubt to DCF staff and its eval uators.

51. Intervenor's om ssions of the notes to financial
statenments do not constitute a material deviation fromthe fatal
criteria of the RFP. Intervenor's 2000-2001 conpl ete financi al
statenents were audited as required by the RFP. The auditor's
opinion was a "clean opinion." The RFP did not contain

gui del i nes or standards for the formor content of the audited
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financial statenents required by the RFP. DCF' s purpose of
requesting this information was to determne a |evel of

sophi stication and organi zati onal capacity of an offeror. DCF
did not undertake any detailed review by a certified public
accountant to review the content of the audited financial
statenents. There was no evidence that the om ssion of the notes
gave Intervenor any unfair advantage or m srepresented
Intervenor's finances. In summary, the om ssion of the notes to
financial statenents constituted a mnor irregularity waivabl e by
t he agency.

52. Petitioner failed to prove that the nmenbers of the
eval uation comrittee did not have the necessary experience and
knowl edge to fairly evaluate the proposals. DCF designed the RFP
eval uati on process to all ow each eval uator to i ndependently
review, evaluate, and score each proposal. There is no evidence
that the eval uation process was not done in an objective and fair
manner .

53. Petitioner failed to denonstrate by the applicable
standard of proof (clearly erroneous, contrary to conpetition,
arbitrary, or capricious) that DCF s proposed action to award the
District 4 FACT contract to Psychot herapeutic Services of
Florida, Inc., is contrary to the agency's governing statutes,

the agency's rules or policies or the | anguage of the RFP.
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RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons of
Law set forth herein, it is

RECOMVENDED:

That the Departnent of Children and Famlies enter a final
order dismssing the bid protest filed by Mental Health Resource
Center, Inc.

DONE AND ENTERED this 27th day of Septenber, 2002, in

Tal | ahassee, Leon County, Florida.

BARBARA J. STARCS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 27th day of Septenber, 2002.

ENDNOTE

" petitioner asserts in its Second Amended Petition that

I ntervenor's response to criterion #8, Role of The Advisory
Commttee, contains material msstatenents of fact. This issue
is not addressed in Petitioner's Proposed Recormended Order. In
any event, the evidence does not support a finding of any

mat erial m sstatenment of fact that would render Intervenor's
proposal non-responsive.
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COPI ES FURNI SHED

Bruce Cul pepper, Esquire

Laura Boyd Pearce, Esquire
Akerman, Senterfitt & Eidson, P.A
Post O fice Box 10555

Tal | ahassee, Florida 32302-5555

WIlliamA. Frieder, Esquire

Department of Children and Fam |y Services
1317 W newood Boul evard

Bui | di ng Two, Room 204

Tal | ahassee, Florida 32399-0700

Thomas R Tatum Esquire
Bri nkl ey, MNerney, Mbrgan
Sol onon & Tatum LLP
Post O fice Box 522
Fort Lauderdale, Florida 33302-0522

Paul F. Flounlacker, Jr., Agency Cerk
Department of Children and Fam |y Services
1317 W newood Boul evard

Bui | ding 2, Room 204B

Tal | ahassee, Florida 32399-0700

Josi e Tomayo, Ceneral Counse

Departnent of Children and Fam |y Services
1317 W newood Boul evard

Bui | ding 2, Room 204

Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within

10 days fromthe date of this recomended order. Any exceptions to
this recormended order should be filed with the agency that wl
issue the final order in this case.
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